the adult-centricity of the legal system, and the prevalent ideas of autonomy, children's rights face multiple impediments on numerous levels. Effective implementation necessitates shifts in attitudes, practices and regulation through various mechanisms such as training and providing sufficient resources.4 Enshrining rights in the Constitution mandates change. In the words of Julia Sloth-Nielsen and Helen Kruuse, constitutional protection signifies that children's rights 'cannot be overlooked, rendered perfunctory or written out of the script'.5 The combined effect of national and international protection, the consolidation between national constitutional law and international instruments will plausibly be superior to using one method only.6
Whether or not children are explicitly mentioned in the Constitution is probably an insufficient indicator of the extent to which children's rights are rendered efficient. A specific provision on children's rights in the national Constitution could have mere symbolic value. Conversely, a Constitution that remains silent on the issue does not necessarily entail weak protection of children's rights in practice. A recent study by the Venice Commission uncovered significant variation in the extent to which children's rights are explicitly set down in Constitutions across Europe.7 In it, children's rights were analysed through a spectrum of three indicators: visibility, agency and enforcement.8 The Venice Commission study found striking variations among protection of children's constitutional rights across Europe: some countries considered 'child-friendly' scored surprisingly low on all parameters. Neighbouring countries with similar cultures, laws and societies received disparate scores. Due to the scope and methods chosen, the study was unable to measure the Introduction 5 interlinkages between constitutional law and children's rights as implemented in legal regulation and practice.
Therefore, the question arises whether differences in constitutional law influence implementation and enforcement of children's rights. Is constitutional protection reflected in legal regulation, practices and thinking in various domains or does constitutional protection offer merely symbolic recognition of children's rights? Does the level of constitutional protection of children's rights reflect primarily recognition of children as autonomous rights' holders and the attitude towards children or could other factors offer a more convincing explanation? Do constitutional rights 'trickle down' to statutory law, case law and other sources of law, and to legal practices and, if so, how? Is level of protection of children's rights primarily contingent on how and to which extent children's rights are manifested in 'ordinary' law rather than constitutional law? And if so, does constitutional protection provide additional benefits? A more detailed study could perhaps reveal that some provisions primarily reiterate existing legal principles whereas other provision were enacted to provide improved tools for advocacy of children's rights.
This volume attempts to explore the interconnections between children's constitutional rights and the implementation and enforcement of children's rights by studying the five Nordic countries: Denmark, Finland, Iceland, Norway and Sweden. The primary aim is to bring new insight on children's constitutional rights and their impact on children's legal rights in practice by applying a critical child law perspective. While the Nordic countries have similar societies, cultures and legal systems, the constitutional protection of children's rights ranges from a single provision on educational rights, to a dedicated provision for children in form of a shorthand version of the crc. These countries offer an interesting object to examine the interrelationship of the wording of the Constitution and implementation of rights. This volume examines which children's rights are included -directly or indirectly -in the Nordic Constitutions and how these rights are interpreted and enforced in national law. The aim is to analyse factors influencing these interpretations.
Three central rights have been selected for further scrutiny: the best interests of the child, the right to participation and the right to family life. The study of these rights enables a closer investigation of central rights in addition to more general discussions of constitutional rights.
Before proceeding to a more detailed account of our study, a short introduction to the Nordic countries in general and constitutional law and children's rights, in particular, is given in the next two parts. Nordic Law and Societies
A Brief Introduction to the Nordic Countries
The Nordic -or Scandinavian -countries9 Denmark, Finland, Iceland, Norway and Sweden have close cultural, economic, geographic, historical, linguistic, legal and social ties. Their shared legal history can be traced back to the high middle ages. Between the Reformation in the early 1500s and the Napoleonic wars in the early 1800s, there were two Nordic countries: Denmark and Sweden. Iceland and Norway were under Danish rule, and Finland under Swedish rule. In the aftermath of the Napoleonic wars, Finland became part of the Russian empire, but retained most of its Swedish laws. Norway had a union with Sweden, but had its own legal system based on Danish law and developed own legal institutions. Norway gained independence in 1905. Finland declared independence from Russia in 1917. After independence, Finland has maintained its close ties to Sweden: Swedish law has been the main source of influence for legal development. Iceland became independent from Denmark in 1944 but has since retained its legal ties to Denmark. This division between the East-Nordic countries, Finland and Sweden, and the West-Nordic countries, Denmark, Iceland and Norway, is still visible.10 Since the 1870s, Nordic legal cooperation has resulted in similar laws and in the Nordic countries serving as a central form of inspiration for legal reforms.11
The Nordic countries have similar societies. The economies are organised in a similar manner in what is sometimes called the 'Nordic model' . The societies seek to blend a market economy with generous welfare benefits and universal services offered free-of-charge or for a moderate charge: day care, after-school care, health service and so forth.12 Welfare benefits are tax-funded, universal 9
The term Nordic is preferred in this volume, as it is more precise. Introduction and awarded to the individual rather than the family.13 Each member of society is expected to provide for himself or herself by working, and pension rights are individual, thus both parents work in most families and many children go to day care from the age of 12-18 months.14 Child welfare services are family service oriented, relying on voluntary, preventive and in-home services. The focus is therapeutic and needs-based interventions.15 Consequently, even juvenile delinquency is treated primarily as a child protection issue.16
The Nordic countries are liberal: co-habitation is ubiquitous, and same-sex partnerships are recognised as a parallel to marriage. Decision making in politics, and in many other organisations, is based on consensus and corporatism. Culturally, people in the Nordic countries value egalitarianism, low hierarchy, directness, collectivism and gender equality.17
Legislation is characterised by single statutes rather than comprehensive codes. For instance, parental responsibility and child protection are regulated in separate acts. In Nordic law, the preparatory works of statutes are an important source of law describing the aims of the statute, the leading principles, the relationship to other statutes, and giving general guidelines on interpretation. Although legal thinking and legal concepts derive from Roman-Germanic law, law is less theoretical, and argumentation is pragmatic, practical and informal. The style of legal writing and argumentation in legislation and other legal texts is designed to enable lay persons to comprehend the content.18 The Nordic countries have simple three-tiered court systems with little specialisation. The systems consist of District Courts, Courts of Appeal and the Supreme Court. Until 2018, Iceland was an exception with a two-tiered system. Finland and Sweden have administrative courts in addition to general courts. The Finnish administrative court system is two-tiered, the Swedish system is three-tiered, with Administrative Courts, Administrative Courts of Appeal and the Supreme Administrative Court. The Nordic Supreme Courts are primarily courts of (quasi-)precedent, each hearing approximately 100-140 cases annually. The case law is not formally binding, but lower courts still treat is as if it were binding.19 Depending on the country, quasi-courts also have an important role, particularly in child protection law, where the Danish Council of Appeal (Ankestyrelsen) and Norwegian County Social Welfare Boards (Fylkesnemndene for barnevern og sosiale saker) make the decisions on coercive measures.
The relationship to the European Union (EU) divides the Nordic countries: they are the paramount example of multi-speed integration. Denmark has been an EU Member State since 1973 but does not participate fully in home and justice affairs. Finland and Sweden have been Member States since 1995, participating fully in the EU. However, Sweden has not introduced the euro as its currency. Iceland and Norway have been part of the single market since 1994 through the Agreement on the European Economic Area (eea).20 Through the eea Agreement, EU law regulating the single market is applicable in Iceland and Norway. However, rules on home and justice affairs are not part of the eea Agreement.
2.2
Constitutional Law in the Nordic Countries The Nordic countries are majoritarian democracies: the doctrine of division of powers is central, but the Parliament is the paramount institution, as it secures popular sovereignty. traditionally been reluctant to perform judicial review, because in doing so they would challenge the 'will' of the people. Rights-based argumentation and debates have been scarce in the Nordic countries, although the importance of constitutional rights has increased in recent years.22 When studying the Nordic Constitutions, differences in structure and age are noteworthy. The Norwegian Constitution of 1814 is the oldest. It was inspired by the French and American revolutions, but an extensive bill of rights was enacted only in the 2014 comprehensive reform. Consequently, human rights in the Norwegian Constitution reflects the state-of-the-art of the 2010s. The Icelandic Constitution dates from 1944. It has been amended seven times, including a reform in 1995 when the provisions on human rights were modernised and enhanced. The Danish Constitutions dates to 1953 and includes primarily classical freedom rights. The Swedish Constitution consists of four separate acts and has done so for centuries. The four constitutional acts were subject to a comprehensive reform in 1974, and the provisions of human rights have been amended a couple of times since then, most recently in 2010. The Finnish Constitution had, until 2000, the same fragmented structure as the Swedish constitutional acts. A bill of rights was adopted in 1995 to the then constitutional acts, and it was implemented in the 1999 Constitution.
Although the Nordic Constitutions, with the exception of the Danish Constitution, give courts explicitly the right to perform judicial review, courts have been traditionally cautious and exercised their powers with a marked self-restrictedness. In Finland, courts may reject to apply a law only when it is in clear controversy with the Constitution. Until recently, Finnish courts did not have a right to perform judicial review and Swedish courts had the right only when the conflict was obvious (uppenbar). The Icelandic and the Norwegian Supreme Courts are the exception, as they have been more willing to (openly) perform judicial review.23 In the Nordic countries, judicial review is decentralised and concrete: any court may find an act of parliament unconstitutional and in doing so the court sets the act aside only in the case at hand, while the act itself remains formally in force. 24 The Nordic Supreme Courts do not have a political role. Rather, the role of the Supreme Courts has traditionally been to respect the will of the Parliament by avoiding open conflict. The wide range of legal sources available to the courts enable them to evade these conflicts: by interpreting statutory law in the light of the Constitution, the statute is made conform to the Constitution. Judicial self-restraint is mirrored in self-restraint of the legislator, particularly, in the East Nordic countries. In Finland, the Constitutional Law Committee (Perustuslakivaliokunta) of the Parliament reviews the constitutionality of bills through an abstract preview. In Sweden, the Council on Legislation (Lagrådet) has a similar function but has a far weaker position. 25 The Nordic countries have implemented several international human rights treaties and instruments. The European Convention on Human Rights (echr) has been particularly influential since it has a semi-or quasi-constitutional status. Nordic courts use the echr in their argumentation, but do so often indirectly by paraphrasing the case law or referring to national scholarship or text books on the Convention, rather than citing case law of the European Court of Human Rights (ECtHR) directly. The Norwegian Supreme Court is the exception, with extensive use of direct citations. It refers to the echr significantly more often than its Nordic counterparts do.26 Denmark belongs to the other end of the spectrum: there is an outspoken reluctance to transfer sovereignty to international organisations ensuing from Danish constitutional mentality is present there.27
The echr combined with the EU and eea law has shifted the balance of power from the Parliament towards courts. They have spurred a turn towards more overt judicial review. Still, Nordic courts have not fully embraced their new powers and are often hesitant to refer to other human rights conventions than the echr.28
Children's Rights in Nordic Constitutional Law
The content and style of each of the primarily ethnic and racial discrimination. The Finnish Constitution has a provision granting equality, and banning discrimination inter alia based on age. The right to family life is protected directly in the Icelandic and Norwegian Constitutions.31 The Finnish, Icelandic and Norwegian Constitutions grant citizens the right to basic social security benefits.32
The Finnish, Icelandic, Norwegian and Swedish Constitutions explicitly mention children. Of these, the Norwegian Constitution has the most comprehensive regulation. Section 104 is devoted to children's rights and is a shorthand of the rights entailed in crc. It enshrines provision, protection and participation rights, as well as the best interests-principle. In the Finnish and Icelandic Constitutions, children are referred to in connection with other rights. Section 6 of the Finnish Constitution protects equality. Subsection 3 explicitly recognises children's right to be treated as equals and that children have the right to influence matters pertaining to themselves. The Icelandic Constitution mentions children explicitly in article 76 on social security and education. Subsection 3 obliges the state to provide children protection and care. The Swedish Instrument of Government chapter 1, section 2 is of a declaratory nature expressing the foundational values of the Swedish state. Subsection 5 lists inter alia children's rights, stating that the public has an obligation to protect children's rights. The provision does not give children any rights, however, it does explicitly recognise the existence of children's rights.
The variation in protection of children's rights in constitutional law is significant, at least formally. Other factors may, however, mitigate these differences. The Finnish, Icelandic, Norwegian and Swedish Constitutions include a provision that recognises human rights in general. Except for Iceland, the respective provisions also impose on authorities a duty to guarantee human rights.33 These provisions indicate that the listed rights may not be comprehensive. Therefore, the analysis of constitutional rights should not be limited by the wording of the Constitution, but also include semi-or quasi-constitutional rights. Considering that Nordic law recognises a wide range of sources, principles or tenets of law as expressed in preparatory works, court cases and legal doctrine, these may de facto express human rights and even elevate the right contained in them above statutory law. Hence, the wording of the Constitution alone may not be decisive for the level and nature of protection. 31 The Icelandic Constitution art 71 subsection 1; the Norwegian Constitution section 102. 32
The This study of children's constitutional rights is limited to the Nordic countries. Studying culturally, legally and societally similar countries with diverging extent of constitutional protection of children's rights enables us to minimise the impact of other factors and hence to attribute differences -at least to some extent -to differences in constitutional law. A further benefit is that most institutions have similar foundations in terms of design, ideas, principles and regulation, which increases comparability. However, limiting the study to related countries constricts transferability of the results. For instance, in countries with a rights-based legal culture and more intensive judicial review, the impact of the wording of the Constitution could be stronger than in the Nordics. Administrative principles and structures as well as cultural issues could also influence implementation and enforcement of children's rights. This study employs primarily a legal analysis of children's rights from a critical child-law perspective. Detailed discussions on constitutional law are, hence, beyond the scope of our study, as are broader qualitative and quantitative inquiries on implementation, perceptions, policies, etc.
The work is organised in five parts. The first part ( chapter 2) concerns human dignity of children, giving the ideological background of recognising children as autonomous and independent rights-holders, and functions as a backdrop for the rest of the contributions. It explores the tensions between autonomy and vulnerability and their implications for children's rights. The text is not tied to a specific country, although the author draws primarily on examples from Norwegian law.
The next parts analyse children's constitutional rights in specific Nordic countries. The chapters cover four topics: a general discussion on children's constitutional rights, the best interests-principle, participatory rights and the right to family life. Each contribution addresses one of the topics from the perspective of a single country. The contributions within each category do not follow a standard format -these are not national reports (Länderberichte), rather they reflect both core common issues and topical questions in each country. Because giving a full analysis of each country is beyond the scope of this book, each author has had discretion to select the most pertinent issues and examples from her perspective. Thus, the contributions also reflect the research interests of each author, and as all countries are small-to-medium size, oftentimes they also reflect the research done in each country. We believe this structure balances the need for coherence and comparability with the possibility to explore topics that are relevant and emerging in each of the countries studied.
Chapters 3-7 discuss children's constitutional rights, in general, in each of the five Nordic countries. Each chapter explains the rights enshrined in the Constitution and implementation and enforcement of those rights. Because the crc and a few other human rights covenants, most notably the echr, have a semi-or quasi-constitutional status in several of the Nordic countries, the status of the crc is also covered to some extent. The variation in the degree to which Nordic Constitutions enshrine children's rights is mirrored in the content and depth of analysis in each chapter.
Chapters 8-10 investigate how the principle of the best interests of the child is recognised in each country studied, chapters 11-15 discuss participatory rights, and chapters 16-19 family life.
The principle of the best interests is interesting both due to its pivotal role and due to its open character. While most, if not all, agree that the best interests of the child should be a primary consideration, the indeterminate character risks rendering it void of substantive content: it could be used to justify almost any outcome.34 The question is how the principle is interpreted in the Nordic countries and whether there any differences among the countries and different domains. What is the current definition(s) and how has the definition(s) changed over time?
The right to participation in decision-making is vital for exercising selfdetermination and the hallmark of an autonomous individual. However, patriarchal attitudes emphasising the need to protect children and provide care often bar children from participation. In effect, there seems to be a perceived contrariety between participation and the best interests of the child. From the perspective of children's rights, no such opposition exists. On the contrary, participation and best interests oftentimes dovetail, and even augment, each other.35 Again, the contributions explore the incongruences and lacunae in national constitutional protection and the implementation of these rights, both for collective and individual participation rights.
The right to family life is central for children in numerous contexts. Despite proliferation of alternative forms of family, new forms of reproduction and altering societal patterns, the concept of family is still based on idea of monogamous heterosexual couple and their biological children. A key question is how the right to family life is understood in the Nordic countries, and whether the understanding varies from one country and context to another.
An exploration of the right to family life reveals the tension between traditional views of children as their parent's 'property' and views of children as autonomous individuals.
The three specific rights were chosen because two of them reflect two of the four general principles in the crc as recognised by the Committee on the Rights of the Child (crc Committee):36 the best interests-principle (article 3) and participation (article 12). The general principles in crc article 6 enshrining the right to survival and development of the child are oftentimes not considered problematic in the Nordic countries.37 The principle of non-discrimination (crc article 2) was excluded both because analysing children's rights illustrates the ways and the extent to which children are discriminated against vis-à-vis adults and because discussing vulnerable children, in particular, would have necessitated a far more voluminous study. Furthermore, rights primarily aiming at provision are not included in this study, because education and health care is universally available free-of-charge or at a very low cost in all Nordic countries, and social benefits for children and their families are also abundant. The right to family life was chosen because it is a pivotal right and it is enshrined in section 104 of the Norwegian Constitution, which is the Nordic Constitution with the widest coverage of children's rights.
The chapters within the four thematic groups are arranged according to the extent and manner of formal constitutional protection. Thus, Norwegian law is presented first followed by Finland, Iceland, Sweden and finally Denmark.
Children's constitutional rights are compared and contrasted in chapter 20 with regard to the question of whether and how enshrining children's rights in the Constitution is entangled with implementation and enforcement of those rights.
Studying children's rights in Nordic constitutional law serves additionally to exemplify some of the current issues and debates on children's rights in the 36 Committee on the Rights of the Child, General comment no. 5 (2003) In its concluding observations on the periodic reports of the Nordic countries crc Committee expresses no concern and recommendations in relation to article 6, except for the comments on Sweden, where suicide prevention is mentioned. 
